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STATEMENT OF THE CASE
Nature of the Case
Jonna Kay Hernandez appeals from her judgment of conviction and sentence for driving
under the influence of alcohol (DUI), with a sentencing enhancement for being her third such
conviction in ten years.

On appeal, Ms. Hernandez argues the evidence was insufficient to

support the jury's finding that she had two previous DUI convictions, and that her conviction
should be vacated and her case remanded for sentencing without the enhancement.

Statement of the Facts and Course of Proceedings
Ms. Hernandez and her friend were in a single-car accident on a January evening in Idaho
County. (Tr., p.213, L.23 - p.215, L.19.) The State charged Ms. Hernandez with driving under
the influence of alcohol. (R., pp.11, 33.) It also alleged she had two previous DUI convictions
within the past ten years, making the offense a felony under Idaho Code§ 18-8005(6).
(R., pp. I 1, 34.) The district court conducted a bifurcated trial. The first phase tasked the State
with proving Ms. Hernandez had been driving while under the influence of alcohol. (Tr., p.5,
L.2 - p.277, L7.) Notwithstanding Ms. Hernandez's testimony that she was not the one driving
(Tr., p.215, L.24 - p.216, L.2), the jury returned a verdict finding her guilty of driving under the
influence (Tr., p.280, Ls.7-15; R. p.94).
The district court then conducted the second phase of the trial, which tasked the State
with proving its allegation that Ms. Hernandez had two previous DUI convictions within the past
ten years. (Tr., p.282, L.4 - p.303, L.19.) As the sole proof of its allegation, the State offered
two additional exhibits: a certified copy of a judgment in Bingham County Case No. CR20157471, filed February 2, 2016 ("Exhibit 4"), (Ex., pp.9-11); and a certified copy of a judgment in
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Bingham County Case No. CR2015-2330 ("Exhibit 5") (Ex., pp.12-14). (See Tr., p.282, Ls.1423.)
Ms. Hernandez objected to Exhibit 4 based on lack of foundation. (Tr., p.283, Ls.3-8.)
She pointed out that, with respect to the judgment of conviction in Exhibit 4, the person had a
different date of birth, a different address, and different spellings of the middle name, than the
person identified in Exhibit 5. (Tr., p.283, Ls.3-8.) The judgment in Exhibit 4 also lacked any
driver's license number, social security number, or any other personal identifying information for
the defendant named. (Exhibits, p.9 (Ex.4); Tr., p.285, Ls.14-24.)
Exhibit 4 also contained a hand-written case number, 2015-2330, purportedly referencing
the case in judgment in Exhibit 5. (Exhibits, p.9 (Ex.4).) That case number is not part of that
judgment's original printed text; in the printed text, the case number is "15-6200" - a case
number not shown to have any correlation to Ms. Hernandez. (See generally, Tr.; R.) That
printed number is scratched out and "2015-2330" is interlineated by hand.
(Ex.4).)

(Exhibits , p.9,

That handwritten alteration is not initialed or dated by the district court judge.

(Exhibits, p.9 (Ex.4).)
The State argued that, despite missing and conflicting information, the evidence was
admissible. (Tr., p.286, L.21 - p.287, L.2.) The State also argued that the jury was permitted to
identify Ms. Hernandez as the person named in the judgments by comparing the signatures at the
bottom of each, though the State offered no evidence to show that either signature belonged to
Ms. Hernandez. (See Tr., p.292, L.5 - p.295, L.11; Exhibits, pp.9, 11 (Ex.4, 5).)
The district court decided that the handwritten case number on the second judgment,
Exhibit 4, was sufficient to connect that judgment to Ms. Hernandez, making it relevant and
admissible. (Tr., p.288, Ls.3-14.) The district court overruled Ms. Hernandez's objection, and
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both of the judgments, Exhibits 4 and 5, were admitted and considered by the jury. (Tr., p.288,
Ls.3-14.)
Following its deliberations, 1 the jury returned its verdict finding Ms. Hernandez had been
convicted of DUI in both of the previous cases. (Tr., p.304, L.23 - p.305, L.7; R., p.96.) The
district court entered a judgment convicting Ms. Hernandez of driving under the influence, a
third offense and therefore a felony, and sentenced Ms. Hernandez to five years, with three years
fixed, with retained jurisdiction. (R., p.113.) Ms. Hernandez filed a timely Notice of Appeal.
(R., p.123.)
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During deliberations, and in response to a jury question about whether they could say "yes to
exhibit #5 and no to exhibit #4," Ms. Hernandez requested the jury be provided an alternative
special verdict form to allow that finding. (Exhibits, p.23; Tr., p.298, L.6 - p.302, L.6.) The
State opposed the request. Noting there had been no timely request to instruct on a lesser
included offense or timely objection to the instructions as proposed, the district court declined to
provide an alternative verdict form.
(Exhibits, p.23; Tr., p.298, L.6 - p.302, L.6.)
Ms. Hernandez has not challenged that ruling in this appeal.
3

ISSUE
Was the evidence sufficient to support a finding that Ms. Hernandez had two previous
convictions?
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ARGUMENT
The Evidence Was Insufficient To Support A Finding That Ms. Hernandez Had Two Previous
DUI Convictions
A.

Introduction
At the trial on the sentencing enhancement for having two or more previous DUI

convictions, the State introduced as exhibits two prior judgments of conviction, each against a
person with the same first and last name as Ms. Hernandez. (Exhibits, pp.9, 12 (Ex.4, 5).) The
document for the first conviction, Exhibit 5, contained Ms. Hernandez's first, middle, and last
name; her date of birth; her driver's license number, and the address of her residence. (Exhibits,
p.12 (Ex.5).) However, the document for the second conviction, Exhibit 4, contained the name
"Jonna K. Hernandez," without a full middle name; a date ofbirth that was not Ms. Hernandez's;
no driver's license number; and although filed less than two weeks later, contained a completely
different address. (Exhibits, p.9 (Ex.4).) Contrary to the State's argument to the jury (Tr., .294,
L.23 - p.294, L.1 ), identity is not established by a comparison of the signatures on the
"probationer" line at the bottom of each document, since there is no evidence that either
signature belongs to Ms. Hernandez. Finally, the handwritten markings on the second judgment,
in Exhibit 4, which scratches out the original text and interlineates the case number for the first
judgment, but which is neither initialed nor signed (Exhibits, pp.9 (Ex. 4)), is not substantial
evidence proving Ms. Hernandez's identify beyond a reasonable doubt.
As such, the jury's finding that Ms. Hernandez had two previous DUI convictions must
be vacated, and this matter remanded for resentencing without application of the enhancement.
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B.

Standard Of Review
"On a complaint of insufficiency of evidence, the appropriate standard of review is

whether there is substantial and competent evidence to support the jury's verdict." State v. Bush,
131 Idaho 22, 32 (1997). The role of the reviewing court is to examine the supporting evidence,
not to reweigh the evidence.

Id.

All facts and inferences are to be construed in favor of

upholding the jury's verdict. Id. Where there is competent although conflicting evidence to
sustain the jury's verdict, the verdict will not be disturbed on appeal. Id.; accord State v. Ish,
161 Idaho 823, 825 (Ct. App. 2014). "Evidence is substantial if a reasonable jury could have
relied upon it in determining that the allegation was proved beyond a reasonable doubt." 154
Idaho 588, 569 (2013); see also State v. Straub, 153 Idaho 882, 885 (2013) ("Substantial
evidence is such relevant evidence as a reasonable mind might accept to support a conclusion.").
C.

The Evidence Presented Was Insufficient To Establish That Ms. Hernandez Had Two
Previous Convictions For Driving Under The Influence
The prior convictions relied upon to invoke the enhancement must be alleged in the

information and proved by the State at trial. See State v. Wiggins, 96 Idaho 766, 768 (1975);
State v. Johnson, 132 Idaho 726, 730 (1999). Thus, the State bears the burden to establish the
identity of the defendant as the person previously convicted beyond a reasonable doubt. The
Idaho Supreme Court has recognized that the procedures for proving the convictions required to
apply for DUI enhancement are analogous to those used to prove the convictions for a persistent
violator enhancement. Wiggins, 96 Idaho at 768 (recognizing that proving prior convictions used
to apply DUI enhancement 1s analogous to proving convictions for persistent violator
enhancement); see also State v. Polson, 93 Idaho 615 (1970) (reversing persistent violator
conviction, "since defendant was not sufficiently identified as same individual who was
convicted" in the previous judgment of conviction).
6

In State v. lsh, the Idaho Court of Appeals set forth the requirements the State must meet
to carry its burden of proving the previous convictions against the defendant:
[T]he State is required to establish the identity of the defendant as the person
formerly convicted beyond a reasonable doubt. A certified judgment of
conviction accompanied by mug shots, fingerprint cards, and testimony regarding
the similarity of those fingerprints constitutes sufficient evidence to establish
identity for purposes of the persistent violator enhancement. However, a certified
copy of a judgment of conviction bearing the same name as the defendant, with
nothing more, is insufficient to establish the identity of the person formerly
convicted beyond a reasonable doubt. Where a defendant is not sufficiently
identified as the same individual who was previously convicted, the judgment of
conviction finding him or her to be a persistent violator must be vacated.
161 Idaho at 823 (internal citations omitted) ( emphasis added).
In Jsh, the Court of Appeals concluded that a certified judgment against a person with the
same name as the defendant's, the same general age, and from the same county, but without a
date of birth or other personal identifying information, was insufficient. 161 Idaho 826. The
Court distinguished and contrasted the previous judgment of conviction in State v. Parton, 154
Idaho 588, 569 (2013), where the judgment bore the same full name as the defendant's and the
defendant's same date of birth and was found to be sufficient to support a finding that the
previous conviction was the defendant's. 61 Idaho at 825-26. The Court of Appeals in Jsh then
stated:
We hold that the same first and last name, coupled with the fact the convictions
were from the same county and that lsh was of the same general age of the
defendant in the Exhibit 7 conviction, but without any correlating evidence of his
date of birth in the prior judgment, social security number and/or other identifying
data, is insufficient to establish his identity beyond a reasonable doubt.
161 Idaho at 826.
As in Jsh, but unlike in Parton, the State's evidence of Ms. Hernandez's second
purported DUI conviction, contained in Exhibit 4, was insufficient to support a finding of "two
previous convictions," as alleged by the State and required to apply the enhancement, because it

7

did not contain sufficient information to identify Ms. Hernandez as the person convicted. The
person in Exhibit 4 had the same first and last name, but a different date of birth, a different
address that Ms. Hernandez's. (Tr., p.283, Ls.3-8.) The judgment in Exhibit 4 also lacked any
driver's license number, social security number, or other personal identifying data that the Court
of Appeals held to be necessary in order for the jury to find identity beyond a reasonable doubt in
Ish, 161 Idaho at 826. (See Exhibits, p.9 (Ex.4); Tr., p.285, Ls.14-24.)
Contrary to the State's argument to the jury (Tr., p.294, L.23 - p.25, L.1 ), a comparison
of signatures at the bottom of each judgment does not substitute as "personal identifying
information" required to prove identity beyond a reasonable doubt. See Ish, 161 Idaho at 826.
The State never attempted to show, by handwriting exemplars, testimony, or other evidence, that
either signature belonged to Ms. Hernandez, only that both documents had been signed. (See Tr.,
p.292, L.5 - p.295, L.11; Exhibits, pp.9, 11 (Ex.4, 5).) Thus, even if the signatures shared
common features with each other, the State presented no proof of a signature that was identified
as being Ms. Hernandez's, or any testimony from any witness familiar with her handwriting.
(See Tr., p.292, L.5 - p.295, L.11.) Cf State v. Eubanks, 86 Idaho 32, 36 (1963) (a person
familiar with defendant's handwriting may testify to genuineness of his signature). Moreover,
jurors are not handwriting experts.
Even if the State had established the signatures were similar to a signature belonging to
Ms. Hernandez, a similar signature would not constitute substantial evidence upon which a jury
could find identity beyond a reasonable doubt, any more than would a similar name, location, or
age. See Ish (holding that a judgment bearing same first and last name as the defendant, similar
location but no address, and similar age but no same date of birth, was, without other identifying
data, insufficient to establish defendant's identity beyond a reasonable doubt).
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The only other marking on the judgment in question is a handwritten case number that
purports to reference the case number of the first alleged previous judgment of conviction,
Exhibit 5. (Exhibits, pp.9, 11 (Ex.4, 5).) However, that marking does not provide sufficient
evidence to sustain a finding of identity beyond a reasonable doubt. As the Court of Appeals
observed in Ish, to withstand a sufficiency of the evidence challenge, there must be "substantial
evidence" to support a finding that the State proved its allegation beyond a reasonable doubt. 161
Idaho at 825-26. This standard requires "such relevant evidence as a reasonable mind might
accept to support a conclusion." Straub, at 702. The handwritten notations, which are not
initialed or dated, on an otherwise typed judgment, does not meet that burden. As noted in Ish,
the fact that a judgment contains pieces and parts of information that are consistent with the
defendant's identity is insufficient to identify the defendant beyond a reasonable doubt. Id.
Rather, the "substantial evidence" of the defendant's identity on a document requires a complete
name, date of birth, driver's license, or social security number, or fingerprint evidence. Id. 826.
None of that personal identifying information is contained in the second judgment of conviction,
Exhibit 4.
The case number is also insufficient to identify Ms. Hernandez because it is a
handwritten change that is not initialed or dated, and purports to alter the judgment's original text
which bore the case number ending in "6200" - a case that has no demonstrated correlation to
Ms. Hernandez.

(Exhibits , p.9, (Ex.4)); see generally, Tr.; R.) That original typed text is

scratched out, with "2330" handwritten above it. (Exhibits, p.9, (Ex. 4).) While the failure to
initial or date the interlineation might not be fatal to the validity judgment, it does not constitute
substantial evidence proving identity beyond a reasonable doubt. And while the State arguably

could have presented minute entries, other court or police records, or testimony from persons
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with knowledge to show that Ms. Hernandez was the defendant in both criminal cases (if such
evidence exists), the State made its own decision to rely exclusively on the certified copies of the
judgments to prove its allegation. As detailed in !sh, a defendant's prior conviction may be
proved beyond a reasonable doubt, by "a certified judgment of conviction accompanied by
mugshot, fingerprint cards, and testimony regarding the similarities ... " 161 Idaho at 825. Thus,
where, as in this case but unlike in Parton, the requisite information is not contained on the face
of the judgment of conviction a copy of that judgment, even if certified, cannot provide
substantial evidence sufficient to prove the defendant's identity beyond a reasonable doubt. See
!sh, 161 Idaho at 825.

Because the State's evidence was insufficient to establish its allegation that Ms.
Hernandez had been convicted of DUI in both Bingham County Idaho, Case No. CR2015-7471,
and Bingham County Idaho, Case No. CR2015-2330, the verdict finding that Ms. Hernandez had
two previous DUI convictions must be vacated. Ms. Hernandez's judgment of conviction must
therefore be vacated and this matter remanded for resentencing without the felony enhancement.
CONCLUSION
Ms. Hernandez respectfully requests that this Court vacate her judgment of conviction
and remand this matter for resentencing without application of felony enhancement.
DATED this 30th day of January, 2020.

/ s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 30th day of January, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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